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I. INTRODUCTION 

This appeal involves a bank's default of a home loan 

because the homeowner removed its contractor based on 

improprieties in the manner in which the bank was disbursing the 

loan proceeds. The Court of Appeals upheld the trial court's 

summary judgment determination that People's Bank was not 

required to employ the fundamental, specified banking measures 

(which Jansens' banking expert Lori Walker verified to be well­

recognized standard banking procedures) to prevent the Jansens' 

contractor from being paid by the Bank substantial sums not 

earned. Thus, with the Bank's improper collaboration, the 

contractor was paid loan proceeds for work deficiently 

performed or not performed at all, which when discovered by the 

Jansens led to the termination of the contractor. This termination 

was then relied on by the Bank to declare the loan in default. 

Given this ruling, the Jansens' were left with only two choices -

either continue working with a contractor who was receiving the 
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Jansens' loan proceeds from draw requests for work it did not 

perform or performed incorrectly, or part ways with the dishonest 

contractor and be subjected to a unilateral termination of the very 

purpose of the loan - to fund the construction of the home. 

In addition to being manifestly unjust, the Court of 

Appeals ruling ignored case law recently established by the 

Washington Supreme Court involving implied duties of good 

faith in a contract termination setting. As acknowledged in the 

Court of Appeals' Opinion, the Construction Loan Agreement 

("CLA") gave Peoples Bank the discretionary authority over 

"when and how" it could make disbursements of the Jansens' 

loan proceeds. The law imposes limits on that discretion. The 

Court of Appeals did not consider case law established by the 

Washington Supreme Court which provides that while the bank 

had discretion whether to implement fundamental bank lending 

practices, this discretionary authority automatically triggers the 

duty of good faith and fair dealing. Clearly a question of fact 

existed whether the Bank complied with these duties when it 

- 2 -



recklessly disbursed the Jansens' loan funds without taking 

responsible steps to verify that the work had been performed and 

charged correctly by the contractor. 

The Court of Appeals decision also disregarded that the 

fundamental purpose of the CLA was to fund construction of the 

elderly Jansens' home, which the Bank failed/refused to do even 

though it was complicit in causing the default. If the Jansens were 

without the assistance of their construction savvy son, the Bank's 

lack of performance would have been disastrous. However, when 

the Jansens eventually discovered that the contractor was 

submitting draw requests for work not performed or performed 

correctly, and making changes to the work without approval, and 

that the Bank was wrongfully/improperly funding the contractor, 

the Jansens parted ways with the contractor to protect both 

themselves and the Bank. Instead of cooperating with the 

Jansens, the Bank immediately and without an opportunity for 

cure employed the ultimate contract remedy and declared default 

of the CLA. That was a clear act of bad faith. Under Washington 
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law duties of good faith must be respected by parties who have 

the power to declare a default, and at the very least, whether the 

Bank acted in good faith is a question of fact. The Appellate 

Court's disregard of that principle is reversable error and should 

be overturned. 

II. IDENTITY OF PETITIONER 

The petitioners are Al Jansen and Paulette Jansen (the 

"Jansens"), plaintiffs in the trial court and appellants in the Court 

of Appeals. 

III. COURT OF APPEALS DECISION 

Division One issued its unpublished opinion on June 20, 

2023, affirming the trial court's dismissal of the Jansens' claims. 

App. A. The Jansens timely filed a Motion for Reconsideration 

on July 10, 2023, which was denied on July 11, 2023. App. B. 

IV. ISSUES PRESENTED FOR REVIEW 

1) Does the Bank have a duty to act in good faith in 
administering the loan when it possesses discretionary 
authority to determine a contract term? 

2) Does the Bank have the obligation to fulfill the primary 
and fundamental objective of the CLA? 
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3) Is summary judgment in the Bank's favor appropriate 
when the contract language regarding the Bank's duties is 
ambiguous? 

V. STATEMENT OF THE CASE 

A. The Elderly Jansens Contract with Bank to Fund the 
Construction of their Home. 

Al Jansen is a 97-year-old decorated World War II 

Veteran. He and his wife, Paulette, decided to build their dream 

home in Bow, Washington. In October 2019, Peoples Bank 

agreed to loan the Jansens up to $935,000 to finance the 

construction of their home. CP 354-367. A CLA was executed 

between Peoples and the Jansens on October 21, 2019, in 

addition to an Adjustable-Rate Note. CP 354-367. The CLA 

reserved control to Peoples for disbursement of loan proceeds to 

the Jansens' contractor. The Adjustable-Rate Note included a 

Construction Addendum, which established the terms for the 

construction loan's automatic conversion into a permanent loan. 

The CLA stated "[t]he purpose of [this J Loan is to provide 

sufficient funds to pay a substantial portion of the costs of 
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constructing a single family residence." That purpose was not 

fulfilled solely because of the inexcusable conduct of the bank. 

Section 4 of the CLA, paragraph f, titled "Advances; 

Conditions to Advances" outlined important steps that were 

required before the Bank should make disbursements to the 

contractor, including the following: 

iv. Request for Draw/ Advance. Contractor will 
deliver to Lender (i) a Request for Draw/ Advance, 
properly completed, and acknowledged by you and 
the Contractor, (ii) the invoices for the Work; (iii) 
unconditional construction lien waivers from 
Contractor and from Suppliers for all Work covered 
by the Request for Draw/Advance; and (iv) all other 
required information described in the Request for 
Draw/Advance ... " 

Section 3( c ), required that Jansens must sign any change 

in the contract price, the work, and/or the payment schedule: 

"Change Orders. Any change in the Contract 
Price, the Work or the Work and Payment 
Schedule must be in written agreement, signed 
by you and the Contractor, and approved by 
Lender." 

The CLA further required that "all disbursements made by 

the Bank for the work will be based on progress only." See CLA 
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at P. 4(e). Section 4 of the CLA states that the Bank will commit 

to disbursing the Loan principal in an amount up to the loan 

commitment amount. See CLA at P. 4(b ). 

B. The Bank Breaches the CLA and Wrongfully Claims 

Jansens are in Breach. 

In the early stages of construction on the Jansens' 

residence, issues with the performance of their general 

contractor, Moceri, raised the Jansens' concern. For example, 

Moceri constructed a rock wall as an extra and charged $15,000 

for what actually cost about $5,000. The Jansens also noticed that 

doors and windows did not line up, window sizes were incorrect, 

and the wrong fireplace was ordered. After months of increasing 

concern, the Jansens involved their son, Grant Jansen (who is the 

president of Jansen, Inc., a general contracting firm) to 

investigate the situation. Grant discovered that the Bank 

administered payments to Moceri in numerous improper ways. 

Peoples Bank did not require the contractor to submit periodic 

invoices specifically required by Section 4(f)(iv) of the CLA (see 
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above). CP 138-154. Grant also verified that the Bank paid 

Moceri for substantial amounts of work which had not been 

performed or that was not in compliance with the contract. The 

contractor was thus enabled by the Bank to be paid substantial 

amounts for work not properly performed, and in some cases not 

performed at all. A fundamental issue of fact was thus implicated 

- to what extent was the Bank responsible for overpaying the 

contractor? 

On the record, the Jansens established that the above 

failures amounted to a breach of the terms of the CLA because 

they constituted a failure to honor fundamental bank lending 

practices that were essential to accomplishing the principal 

objective of the CLA. 1 As lending expert, Lori Walker noted, the 

Bank's actions left the Bank in an inferior title position to the 

1 Lending expert Lori Walker opined that "Peoples' conduct toward the 
elderly Jansens was unreasonable and evidenced clear bad faith ... the bank 
took an inexplicably hostile attitude toward the Jansens: acting more as if it 
wanted the project to fail than succeed." Ms. Walker noted that in her 32 
years working in the construction lending industry, the Bank's actions were 
among the most egregious instances of bank mismanagement she had seen. 
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contractor2 and clearly caused it to overreach in its efforts to 

declare default and discontinue disbursements of the balance of 

the loan proceeds. CP 138-154. 

In March 2020, following discussions with the Jansens's 

son, Moceri, - faced with evidence of its numerous breaches -

offered that the Jansens could terminate its contract, which was 

done. Jansen, Inc. then stepped in to complete the project. The 

Jansens provided the Bank with all requested documents, 

including a new budget, schedule, and insurance. CP 138-154. 

Controversy was initiated by the Bank when it wrote the 

J ansens a letter arguing that the J ansens were in default of the 

CLA. And on wholly mistaken basis, the letter purported to 

inform the Jansens that they were in material default of the CLA 

due to the contractor's termination, and due to the Jansens' 

election to self-perform the remainder of the project. CP 138-

154. 

2 The contractor began work before the loan documents were executed. 
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Completely ignoring its own fault in failing to implement 

fundamental bank practices as contracted, and thereby 

contributing to the Moceri default, the Bank further threatened 

that the Jansens' loan was being accelerated, stating: "Peoples 

Bank declares the loan to be due and payable, including all 

principal, accrued interest and fees." The letter further stated 

that "Peoples Bank shall have no further obligation to make 

advances on the loan". 

Based on these false and unjustified assertions, Peoples 

Bank refused to honor any further lending obligations, and only 

advanced approximately $629,000 under the $935,000 CLA. As 

a result, the Jansens were forced to fund the balance of 

construction costs separately, including costs for materials, 

subcontractors, and suppliers to finish the project - which was 

done, as the work was successfully completed. 

Moreover, Peoples Bank initially refused to convert the 

construction loan to a permanent loan, as required by the 

Adjustable-Rate Note's Construction Addendum. On September 
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11, 2020, the Bank's attorney again wrote to Jansens' counsel, 

falsely claiming the Bank had complied with its contractual 

obligations and would not agree to convert the loan to a 

permanent loan. But the Bank did not stop there. 

After the loan's eventual conversion date into a permanent 

loan, Peoples Bank took further wrongful action, attempting to 

coerce the Jansens into signing a "Change in Terms Agreement," 

by overcharging interest on the loan until they accepted the 

Bank's new terms. Specifically, Peoples began assessing interest 

as if the full loan amount ($935,000) had been borrowed -

demanding $3,116.67 in interest charges for the month of 

January 2021 - even though it had only advanced approximately 

$629,000 (and therefore less than $3,000 in interest had actually 

accrued). In subsequent correspondence with Peoples, the 

Jansens asked that it be corrected. Peoples Bank refused. The 

Bank further made clear that the charges would not change until 

the Jansens executed the "Change in Terms Agreement" that it 

insisted upon. In the next loan statement following that 
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correspondence, Peoples Bank silently changed the allocation of 

payments in an apparent attempt to cover its tracks - reducing 

the January interest charges to $2,101.91 and increasing the 

Jansens' payment on the principal to $2,361.92. However, this 

readjustment still reflected an extreme overcharge by the bank­

effectively reducing the loan repayment period to approximately 

15 years, instead of the loan's agreed upon 30-year term. This 

unilateral adjustment to the loan terms constituted yet another 

breach of contract. 

Despite the numerous acts of wrongful and even egregious 

conduct by Peoples Bank, the Jansens timely made all payments 

required of them, and the Jansens acted in a manner that 

protected the bank's secured interest in their home. By contrast, 

Peoples Bank, throughout its handling of the construction loan, 

acted unreasonably and in bad faith to deny the Jansens the 

ability to finance the project's completion as contemplated. 
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C. The Trial Court Proceedings 

The Jansens filed a lawsuit against Peoples Bank on June 

11, 2023, claiming that Peoples Bank breached the contract, its 

duty of good faith and fair dealing, and violated the Washington 

Consumer Protection Act. Peoples Bank filed a Motion to 

Dismiss, alleging that the Bank did not have any affirmative 

duties under the CLA. The trial court correctly denied that 

Motion to Dismiss, finding that there were various issues of fact. 

Peoples Bank then filed a Motion for Summary Judgment, which 

mirrored its Motion to Dismiss. The trial court then granted 

Peoples Bank's Motion for Summary Judgment, before any 

depositions had occurred. 

VI. WHY THIS COURT SHOULD GRANT REVIEW 

A. DIVISION ONE'S CONCLUSION THAT THE 

JANSENS BREACH OF CONTRACT CLAIM FAILS 

BECAUSE THE BANK DETERMINES 

CONSTRUCTION PROGRESS IGNORES PRIOR 

HOLDINGS OF THIS COURT. RAP 13.4(B)(l ). 
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As established by the Supreme Court in Conway Constr. 

Co. v. City of Puyallup, 197 Wash. 2d 825, 490 P.3d 221, 226 

(2021 ), the duty of good faith and fair dealing arises in a contract 

default setting when the contract gives one party discretionary 

authority to determine a contract term. Despite acknowledging in 

its opinion that the Bank had wide latitude in determining what 

constitutes construction progress, it ignored that with this duty, 

the Bank had an obligation to act in good faith, which only a jury 

should decide whether the Bank failed to do. 

The CLA required that "all disbursements made by the 

Bank for the work will be based on progress only." See CLA at 

P. 4(e). The CLA further provides that the Bank "may disburse 

funds from the Construction Loan Account in such a manner and 

at such rate of completion as Lender in its sole discretion deems 

consistent with construction progress." Id. Appellants agree with 

the Court of Appeals that this provision gives the Bank wide 

latitude over when and how to make disbursements. However, 

these rights are not completely unbridled. Moreover, the Court 
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of Appeals' opinion fails to recognize established Washington 

case law which provides that the duty of good faith and fair 

dealing applies when one party has discretionary authority to 

determine a contract term. 

The unanimous Washington State Supreme Court decision 

in Conway, supra, is directly on point employing the implied 

duty of good faith and fair dealing in a contract termination 

setting. Conway Construction contracted with the City of 

Puyallup to build a concrete arterial roadway. The project ran 

into various issues, and the city ultimately gave a notice of 

suspension and breach of contract and identified nine 

nonconforming portions of the contract. Id. at 828-29. Conway 

disputed the alleged breach but still attempted to meet with the 

City and resolve the dispute. Id. The City rejected those attempts 

and then terminated the contract for default. Id. Conway sued 

the City claiming the termination for default was improper, and 

the Court of Appeals affirmed but reversed and denied award of 

attorney fees. Id. Both parties appealed. 
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In its decision, the Washington Supreme Court found that 

the termination was wrongful. It held the City, in exercising its 

contract termination rights, breached the implied duty of good 

faith and fair dealing that exists in all contracts in Washington. 

Id. at 833. In doing so, the Court agreed with the City that the 

contract included language allowing it to terminate, if the 

contractor is in breach and the proposed remedy does not take 

place to its satisfaction. Id. However, the City must act 

reasonably and in good faith in deciding whether it is satisfied. 

Id. "There is an "'implied duty of good faith and fair dealing"' in 

Washington contracts that "'obligates the parties to cooperate 

with each other so that each may obtain the full benefit of 

performance." Id. at 833-34, citing Rekhter v. Dep't of Soc. & 

Health Servs., 180 Wash.2d 102, 112-13, 323 P.3d 1036 

(2014) (plurality opinion). This duty arises when the contract 

gives one party discretionary authority to determine a contract 

term. Id. at 834 ( emphasis added), see also, Goodyear Tire & 
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Rubber Co. v. Whiteman Tire, Inc., 86 Wash. App. 732, 738, 935 

P.2d 628 (1997)). 

Here, pursuant to the CLA, the Bank had discretionary 

authority to determine what constituted construction progress 

under section 4( e ). This is acknowledged by the Court of Appeals 

in its opinion. However, the opinion fails to address that pursuant 

to Washington case law, the Bank's discretionary authority to 

determine "progress" triggers its duty to act in good faith. The 

Bank had the implied duty to act in good faith and fair dealing 

and to cooperate with the Jansens to obtain the full benefit of 

performance. See Conway, supra. Even more analogous is the 

fact that in Conway, the trial court found that after the City issued 

the suspension notice, the City's refusal to discuss further datils 

raised by Mr. Conway implicated the concerns of bad faith on 

the City's part. Here, such pertinent facts should be decided by a 

jury, not on summary judgment. 
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What is also clear is that the Bank breached its duty of 

good faith and fair dealing by failing to cooperate to obtain the 

principal objective of the CLA, which was to fund completion of 

the loan. Instead, in the fact of clear malfeasance on the part of 

the contractor in its dealings with the Bank, the Bank failed to 

adhere to fundamental banking principles, including obtaining 

lien releases, verifying work was actually performed before 

disbursing the Jansens' loan proceeds, and refusing to convert 

the loan. Nevertheless, whether the Bank acted in good faith is 

an inherently factual issue. Robinson v. Am. Legion Dep 't of 

Washington, Inc., 11 Wash. App. 2d 274, 286, 452 P.3d 1254, 

1261 (2019). 

As outlined in Appellants' brief, Peoples Bank's actions 

mirror those of the lender's actions in Silverdale Hotel Assocs. v. 

Lomas & Nettleton Co., which the Court of Appeals erroneously 

distinguished from this case because it found no breach of 

contract. In Silverdale, the court found that the lender's: "actions 

throughout its handling of [borrower's] construction loan were 
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unreasonable and evidenced an unwillingness to act in good faith 

or to assist [borrower] in reasonable efforts to complete the hotel 

project successfully." Id. Emphasis added. Peoples Bank has 

done each of those things here - wrongfully claiming default by 

the Jansens, and then failing to fund further progress on the 

home. As a result, the elderly Jansens were forced to fund the 

remainder of the project themselves, including paying amounts 

already issued by the Bank to the contractor which had never 

been paid to subcontractors and suppliers for work completed. 

The Bank's inexplicable hostile attitude to the Jansens was in 

direct contrast to its implied duty of good faith and fair dealing 

and summary judgment was not appropriate. 

The above failure to honor the terms of the CLA 

constituted a failure to honor fundamental bank lending practices 

that were essential to accomplishing the principal objective of the 

CLA. As lending expert, Lori Walker, noted, the Bank's actions 

left the Bank in an inferior title position to the contractor (who 

ultimately filed a $200,000 lien against the property) and clearly 
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caused the Bank to overreach in its efforts to declare default and 

discontinue disbursements of the balance of the loan proceeds. 

CP 26. Lending expert Lori Walker also opined that "Peoples' 

conduct toward the elderly Jansens was unreasonable and 

evidenced clear bad faith . . . the bank took an inexplicably 

hostile attitude toward the Jansens: acting more as if it wanted 

the project to fail than succeed." Ms. Walker noted that in her 3 2 

years working in the construction lending industry, the Bank's 

actions were among the most egregious instances of bank 

mismanagement she had seen. 

Finally, it is not in dispute that the Jansens responded to 

the Bank's demands and provided the Bank with all requested 

documents, including a new budget, schedule, and insurance. CP 

26. The record reflects that the Jansens cooperated with the Bank, 

but there is no evidence that the Bank responded in kind. Rather, 

its failure to cooperate with the Jansens caused the fundamental 

purpose of the loan to be lost. In fact, the Bank's actions 
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demonstrate its complete unwillingness to fulfill the primary 

objective of the CLA. 

B. DIVISION ONE IMPROPERLY CONCLUDED THAT 
THE BANK DID NOT BREACH SECTION 3(C) OF 
THE CLA BY FAILING TO REQUIRE WRITTEN 
CHANGE ORDERS DESPITE LANGUAGE BEING 
AMBIGUOUS. RAP 13.4(8)(1) 

Section 3( c) of the CLA required that any changes to the 

Work must be in written agreement, signed by both the 

contractor and the Jansens, and approved by Peoples' Bank: 

"Change Orders. Any change in the Contract 
Price, the Work or the Work and Payment 
Schedule must be in written agreement, signed 
by you and the Contractor, and approved by 
Lender." 

Here, the record supports that Grant Jans en discovered that 

Peoples Bank had issued payment to Moceri, the contractor, for 

changed work (including a fireplace that was not part of the 

work), despite no written Change Orders being submitted or 

approved for this work. However, the Court of Appeals opinion 

erroneously concluded that based on the language of the 

Contract, the Bank did not have a duty to ensure the contractor 
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performed in accordance with the plans. In doing so, the Court 

of Appeals relied on a separate exculpatory subsection of the 

Contract, Section 3(h), which provides that the Jansens " ... 

understand and agree that [the Jansens J have full and sole 

responsibility to make sure that the Work is fully completed and 

complies with the Plans and Specfications, all Permits and all 

Government Regulations. Lender has no liability, obligation, or 

responsibility for the Work. . .  Nothing Lender does (including 

inspecting the Work or making an advance) will be a 

representation or warranty by Lender that the Wark complies 

with the Construction Contract, this Loan Agreement, the 

Permits, or any Government Regulations. If Lender asks, you will 

repair or replace at your sole expense any Wark that does not 

comply with the Plans and Specifications ... " 

That provision however must be harmonized with the 

contract language in subsection 3 ( c) of the CLA, which provides 

that any change in the work must be in written agreement signed 

by the Jansens and the contractor, and approved by the Bank. 
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Washington law recognizes that when the terms of an 

agreement conflict as here and harmonizing them is not possible, 

courts must "give effect to the manifest intent of the parties." 

Green River Valley Found., Inc. v. Foster, 78 Wash.2d 245, 249, 

473 P.2d 844 (1970) (citing Starr v. Mut. Life Ins. Co. of New 

York, 41 Wash. 228, 83 P. 116 (1905). Accordingly, effect is 

given to that provision that more nearly effectuates the purpose 

of the entire contract. Healy v. Seattle Rugby, LLC, 15 Wash. 

App. 2d 539, 545, 476 P.3d 583, 587 (2020), citing Vance v. 

Ingram, 16 Wash.2d 399,416, 133 P.2d 938 (1943). A contract 

term is ambiguous only when, viewed in context, two or more 

meanings are reasonable. GMAC v. Everett Chevrolet, Inc., 179 

Wash. App. 126, 135, 317 P.3d 1074 (2014). As outlined in 

Appellants' brief, when multiple meanings are reasonable, which 

meaning reflects the parties' intent is a question of fact. Id. 

The language of paragraph 3( c) places a contractual duty 

on the Bank, as it states that any "change in the . . . Work ... must 

be in a written agreement, signed by [the Jansens} and approved 
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by the Lender." This contract language places an obligation on 

the Bank to approve any Change Orders. The Court of Appeals 

evaluated this issue as though the langauge in this subsection 

indicated that the Bank does not have a duty to approve change 

orders. That is wrong. 

Washington law provides that the Court of Appeals needs 

to interpret this provision to effectuate the purpose of the entire 

contract. Healy, Supra. The express purpose of the CLA was to 

''provide sufficient funds to pay a substantial portion of the costs 

of constructing a single family residence." CLA at Section 2. 

Surely, the purpose of the CLA was not for the Bank to dispurse 

the Jansens' loan proceeds to the contractor for construction that 

did not occur. 

It would also not make sense if the Bank had absolutely no 

obligations under the contract, could freely dispurse the Jansens' 

loan proceeds to the contractor without first employing 

responsible judgment to verify that the work was actually 

performed, and instead place the entire onous on 97-year-old Al 
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Jansen to make sure the Bank was following fundamental 

banking safeguards. This was not the intent of the parties. Here, 

at the very least, the language of Section 3( c) is ambiguous, and 

the parties intent is a question of fact. Summary Judgment in the 

Bank's favor was not appropriate. 

VII. CONCLUSION 

The J ansens respectfully request that the review of the 

Court of Appeals decision be granted. The Washington 

Supreme Court has made it clear that when one party has 

discretionary authority regarding a contract term, the duty of 

good faith and fair dealing applies. The Bank did not comply with 

the implied duty of good faith and fair dealing when it did not 

employ the fundamental safeguards meant to protect the loan 

proceeds, refused to cooperate with the J ansens, and declared 

them in default. Rather, instead of aiding in the effort to fulfill 

its lending obligations, the Bank breached the essential 

objective of the loan, which was to fund the construction of the 

J ansens' residence. 
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D iv ision I 

State of Wash ington 

IN TH E COU RT OF APPEALS OF TH E STATE OF WAS H I NGTON 

AL and PAU LETTE JANSEN , 

Appel lants , 
V .  

PEOPLE'S BAN K, a Wash i ngton Bank 
Corporation ;  and CRAIG CAMMOCK, 
an ind ivid ua l ,  

Respondents . 

No .  83994-2- 1  

D IVIS ION ONE  

U N P U BL ISHED O P I N ION 

SMITH , C . J .  - Al and Paulette Jansen obta i ned fi nanc ing from Peop les 

Bank to bu i ld a home. As a cond it ion of the loan ag reement, the Jansens 

needed to obta in  the Bank's approva l before making any mater ia l  or  substant ia l  

changes to the construct ion plans, such as chang ing contractors . After the 

Jansens term i nated the i r  contractor without notice to the Bank, the Bank sent the 

Jansens a letter declari ng them to be in  defau lt .  In response , the Jansens sued 

the Bank ,  a l leg ing breach of contract ,  b reach of the duty of good fa ith and fa i r  

deal ing , and  vio lat ions of the Consumer Protect ion Act , chapter 1 9 . 86 RCW. 

They also sued the Bank's lawyer for tort ious i nterference with the contract .  The 

tria l  cou rt d ism issed a l l  the Jansens' c la ims in consecutive summary j udgment 

motions .  The Jansens appea l ,  assert ing that the tr ial cou rt erred i n  concl ud i ng 

that the Bank d id not breach the contract and that no issues of mater ia l  fact 

existed . We d isag ree and affi rm . 
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FACTS 

In October 201 9,  Al and Paulette Jansen obtained a $935,000 loan from 

Peoples Bank to build a home in Bow, Washington. The parties executed a 

Construction Loan Agreement and an Adjustable Rate Note. The latter 

contained an addendum allowing the Jansens the option of converting their 

construction loan into a permanent loan. Several provisions of the loan 

agreement are relevant to this appeal .  

Section 3 is entitled "The Work" and provides general guidel ines for the 

construction. It provides that any changes to the work must be in a written 

agreement, signed by the Jansens and their contractor, and approved by the 

Bank. 

Section 4 concerns the loan and addresses disbursements, use of funds, 

and the construction loan account. It makes clear that the Bank has no 

obligation to disburse any loan proceeds during any period of default. It also 

provides that the Bank may disburse funds in a matter and at a rate that the Bank 

deems consistent with construction progress. Lastly, section 4 provides that the 

borrower, in conjunction with the contractor, is responsible for providing invoices 

and lien waivers to the Bank-the Bank has no affirmative duty to verify any of 

that information. 

Section 6 covers events of default and the Bank's available remedies. It 

defines what constitutes a default and authorizes the Bank to declare a default 

and to cancel permanent financing in the case of a default. 

2 
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Issues began shortly after construction started. The Jansens, unhappy 

with the work being done by their contractor, asked their son Grant, himself a 

construction professional ,  to investigate the contractor's performance. Grant 

reported to his parents that the Bank "had admin istered payments to the 

contractor in numerous improper ways" and that both the Bank and contractor 

had breached their agreements with the Jansens. 

In March 2020, the Jansens parted ways with their contractor and hired 

Grant to finish the construction. In early April, Grant sent an e-mail to the Bank 

explaining the new arrangement. Grant told the Bank: "As you know the contract 

with [the contractor] is terminated. We are completing the project ourselves 

personally so there is no new contract to give you."  Grant also told the Bank that 

it was no longer authorized to make further payments to the contractor and that 

the Jansens would "reconcile any final payment to or refund from [the contractor] 

on [their] own." 

A few days later, the Bank sent the Jansens a letter acknowledging receipt 

of Grant's e-mail and alerting them that termination of the contractor constituted 

default because it was "a substantial and material change to conditions of the 

loan." The Bank advised the Jansens to "promptly and adequately address this 

substantial change of circumstance in compliance with the provisions of the Loan 

Documents" and execute a termination document. The Jansens did not do so. 

Instead, in June 2020, the Jansens sued the Bank and its lawyer, Craig 

Cammack. Against the Bank, the Jansens alleged breach of contract, breach of 

the duty of good fa ith and fair  dealing, and a Consumer Protection Act violation. 

3 
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Against Cammack, the Jansens alleged tortious interference with a contract. The 

Bank promptly moved to dismiss under CR 1 2(b)(6), but the court denied its 

motion. However, the court noted that it had "sign ificant question as to some of 

the breaches alleged in the Complaint, particularly those subsequent to the 

termination of the contractor" and " invite[d] these issues to be brought back 

before the [sic] it on a motion for summary judgement [sic] ." Cammack then 

individually moved for summary judgment on the tortious interference claim and 

the court granted his motion and dismissed the cla im.  

Once the parties completed initial d iscovery, the Bank moved for summary 

judgment on al l  remaining claims. The court granted the Bank's motion. The 

Jansens appealed. 

Shortly after the Jansens filed their notice of appeal, the Bank petitioned 

the trial court for attorney fees and costs and Cammack moved for sanctions 

under CR 1 1 .  Following oral argument, the court denied Cammock's motion for 

sanctions, but granted the Bank's petition for fees and awarded it $92,1 42.50. 

ANALYSIS 

We are presented with three issues on appeal .  First, whether the court 

erred in granting summary judgment for the Bank on the Jansens' seven breach 

of contract claims. We conclude that it did not. On each of the seven breach 

claims, the Jansens fa il to demonstrate either the existence or breach of a 

contractual duty. Second, whether the court erred in granting summary judgment 

for the Bank on the Jansens' breach of duty of good fa ith and fa ir dealing cla im.  

Because the duty of good fa ith and fa ir  dealing must be connected to a valid 

4 
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breach of contract c la im-wh ich the Jansens do  not have-we affi rm th is 

d ism issa l .  Th i rd ,  whether the court erred i n  g ranti ng summary j udgment for the 

Bank on the Jansens' Consumer Protect ion Act (CPA) cla im .  We affi rm the 

court's d ism issal of the CPA claim because the Jansens do not identify any unfa i r  

or  deceptive p ract ice by the Bank .  

F ina l ly ,  both parties request fees on appea l .  Because the Jansens do not 

provide a lega l  bas is for fees , we deny the i r  request. And because the Bank 

does provide a lega l  and contractual bas is for fees , we award them fees . 

Standard of Review 

We review de nova an order g ranti ng summary j udgment and engage i n  

the same i nqu i ry as  the tria l  cou rt .  Assoc. Genera l  Contractors of Wash .  v .  

State , 200 Wn .2d 396 , 403 ,  5 1 8 P . 3d 639 (2022) . "Summary judgment is 

appropriate when there are no genu ine issues of mater ia l  fact and the moving 

party is entit led to judgment as a matter of law . "  Lakehaven Water & Sewer D ist. 

v .  C ity of Federal  Way. 1 95 Wn .2d 742 , 752 , 466 P . 3d 2 1 3 (2020) (citi ng 

CR 56(c)) . We consider the evidence and reasonable i nferences from it i n  the 

l i ght most favorab le to the nonmoving party. Kim v. Lakes ide Ad u lt Fam i ly 

Home,  1 85 Wn .2d 532 , 547 , 374 P . 3d 1 2 1  (20 1 6) .  If reasonable m inds cou ld 

d iffer on facts contro l l i ng the outcome of the l it igation , then there is a genu i ne 

issue of mater ia l  fact and summary j udgment is inappropriate . Ranger I ns .  Co.  v .  

P ierce County. 1 64 Wn .2d 545 , 552 , 1 92 P . 3d 886 (2008) . 

5 
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Breach of Contract C la ims 

The Jansens assert that the Bank breached the contract i n  seven d ifferent 

ways . The Bank counters that it was contractua l ly perm itted to take the act ions it 

d id .  We ag ree with the Bank .  

To preva i l  on a b reach of contract cla im , a p la i ntiff must prove that a va l id  

contract exists between the parties , that the contract imposes a duty , that the 

defendant breached that duty , and that the breach proximate ly caused damage 

to the p la i nt iff. P . E . L . v .  Premera B lue Cross , 24 Wn . App .  487 ,  496 , 520 P . 3d 

486 (2022) . Whether a party had a contractual duty to take an act ion at a 

particu lar  t ime is a q uest ion of law. Badgett v. Sec. State Bank ,  1 1 6 Wn .2d 563,  

568 , 807 P .2d 356 ( 1 99 1 ) .  Whether a party breached a contractual  d uty is a 

question of fact . F rank Coluccio Constr. Co .  v. King County, 1 36 Wn . App .  75 1 , 

762 , 1 50 P . 3d 1 1 47 (2007) . 

When i nterpret ing a contract, "we attempt to determ ine the parties' i ntent 

by focus ing on the objective man ifestations of the ag reement, rather than on the 

unexpressed subjective i ntent of the parties . "  Hearst Comm'ns, I nc .  v .  Seatt le 

Times Co . ,  1 54 Wn .2d 493 , 503 , 1 1 5 P . 3d 262 (2005) . Words i n  a contract are 

g iven the i r  ord i nary, usua l , and popu lar mean ing un less a contrary i ntent is 

shown . Condon v .  Condon , 1 77 Wn .2d 1 50 , 1 63 , 298 P . 3d 86 (20 1 3) .  "Courts 

wi l l  not revise a clear and unambiguous ag reement or contract for parties or 

impose ob l igat ions that the parties d id  not assume for themselves . "  Condon , 1 77 

Wn .2d at 1 63 .  

6 
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1 .  Breach 1 :  Section 4(f)(iv) 

The Jansens fi rst assert that " [t] he Bank had a d uty to verify that i nvoices 

were properly subm itted for work performed before issu ing d isbursements" and 

that they "were entit led to re ly on [sect ion 4(f) ( iv)] to ensure that the Bank was 

verify ing that work was actua l ly being performed prior to d isbursement of the loan 

proceeds . "  The Jansens also contend that sect ion ?(m) is ambiguous and may 

g ive rise to a broader duty of the Bank to review d raw requests . And as yet 

another a lternative argument ,  the Jansens contend that the Bank fa i led to 

provide the requ is ite notice before waivi ng its ob l igations under th is section .  But 

ne ither sect ion 4(f) ( iv) nor section ?(m) creates any such duty or obl igation on the 

part of the Bank .  

Sect ion 4(f) ( iv) p rovides , i n  re levant part :  

Contractor wi l l  de l iver to Lender ( i )  a Request for Draw/Advance ,  
p roperly comp leted , and  acknowledged by  you and  Contractor, 
( i i) the i nvo ices for the Work . . .  and ( iv) al l other requ i red 
i nformat ion described in the Request for Draw/Advance .  Lender 
may re ly on your  statements and Contractor's statements i n  the 
Request for Draw/Advance and on the i nvo ices and l ien waivers 
subm itted by Contractor. Lender has no ob l igat ion to verify any of 
that i nformation . 

Sect ion 4(f) ( iv) specifica l ly states that the Bank "may re ly on . . .  the 

i nvo ices and l ien waivers subm itted by Contractor" but that the Bank "has no 

obligation to verify any of that i nformat ion" before d isburs ing funds .  (Emphasis 

added . )  The Jansens' argument that th is sect ion creates a d uty on the part of 

the bank is u nderm ined by the p la in  language of the contract. Noth i ng i n  

sect ion 4(f) affi rmative ly requ i res the  Bank  to  refuse to make advances i f  the 

7 
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cond itions were not satisfied . Rather, a p la in  read i ng of the sect ion ind icates that 

the contractor has a d uty to p rovide i nvo ices to the Bank .  

The Jansens d isag ree , poi nti ng to another sect ion of the contract , 

sect ion 7(m) , entit led "No Th i rd Party Benefic iary , "  which states : 

The Loan Ag reement is for the sole benefit of Lender and you ,  and 
is not for the benefit of anyone else .  Al l cond itions to Lender's 
ob l igation to make any Advance [s ic] are sole ly for Lender's benefit .  
No other person or ent ity wi l l  have stand i ng to requ i re satisfact ion 
of those cond itions or be deemed to be the benefic iary of those 
cond it ions .  

The Jansens assert that sect ion 7(m) is ambiguous and shou ld be construed 

aga inst the Bank .  They c la im that the contract's cond itions shou ld not benefit 

on ly the Bank .  But they do not e laborate on how sect ion 7(m) creates a duty 

enforceable agai nst the Bank .  Sect ion 7(m) by p la i n ,  u nambiguous language 

merely d iscla ims the contracts creat ion of rig hts in a th i rd -party benefic iary .  The i r  

argument is unava i l i ng ; with or  without consideration of  sect ion 7(m) , the p la in  

language of  the contract does not create a duty for the Bank to verify i nvo ices 

under the contract .  

F ina l ly ,  without an underlyi ng d uty , there is no ob l igation for the Bank to 

waive . We therefore need not add ress the Jansens' argument that the Bank 

fa i led to properly g ive notice that it was waivi ng an ob l igat ion to i ndependently 

verify d raw/advance request i nformation . This claim for breach fa i ls  as a resu lt . 

2. Breach 2: Section 3(c) 

The Jansens argue that the Bank vio lated sect ion 3(c) when it issued 

payments to the contractor even though the contractor's work deviated from the 

8 
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plans and despite no written change orders being submitted as required by 

section 3(c). Because the Bank had no independent obligation to ensure the 

contractor was abiding by the plans, we reject this argument. 

Section 3(c) requires any change orders to be in writ ing. It states: "Any 

change in the Contract Price, the Work or the Work and Payment Schedule must 

be in a written agreement, signed by you and the Contractor, and approved by 

Lender." The Jansens point to this language in an attempt to create an obligation 

on the part of the Bank to independently verify that the work was proceeding as 

planned. 

But as another subpart of the same section, 3(h), makes clear the Bank 

had no such obligation. It provides: "You understand and agree that you have 

fu ll and sole responsibility to make sure that the Work is fully completed and 

complies with the Plans and Specifications." Section 3(h) also provides that 

"[n]othing Lender does (including inspecting the Work or making an advance) will 

be a representation or warranty by Lender that the Work complies with . . .  this 

Loan Agreement." Section 3 therefore placed the onus entirely on the Jansens 

to ensure change orders were properly submitted and to certify that all work 

complied with the plans. 

Because the Bank did not have a duty to ensure the contractor performed 

in accordance with the plans, this breach of contract claim fails. 

9 
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3 .  Breach 3 :  Section 4(e) 

The Jansens contend that the Bank "made d isbursements for unfi n ished 

or defective work that were not based on prog ress" as requ i red by sect ion 4(e) . 

We d isag ree . 

Sect ion 4(e) g ives the Bank wide latitude over when and how to make 

d isbursements .  It p rovides that "Lender may d isburse funds from the 

Construct ion Loan Account in such manner and at such rate of comp letion as 

Lender in its sole d iscret ion deems consistent with construct ion prog ress" and 

that " [a] I I  d isbursements made by Lender for the Work wi l l  be based on prog ress 

on ly . "  

The Jansens focus the i r  argument on the requ i rement that d isbursements 

be based on p rog ress . But do ing so ignores the fi rst ha lf of the section :  the 

Bank-not the Jansens-determ ines what constitutes construct ion prog ress . I n  

s ig n ing the loan ag reement, the Jansens ag reed to accept the Bank's 

determ inat ion of prog ress . The contract language is clear and the Jansens 

cannot now argue for new terms .  Th is breach of contract cla im fa i l s .  

4 .  Breach 4 :  Adjustable Rate Note 

The Jansens contend that the Bank breached the terms of the Adj ustable 

Rate Note by refus ing to convert the loan i nto a permanent loan . We d isag ree . 

The und isputed facts demonstrate that the Jansens fa i led to fu lfi l the i r  contractual 

1 0  
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ob l igations ,  constituti ng a defau lt ,  and as a resu lt ,  the Bank was no longer 

requ i red to convert the loan .  

Absent a defau lt , the Bank does indeed have a contractual d uty to  convert 

the loan i nto a permanent loan . 1 However, i n  the event that the Jansens 

defau lted , sect ion 6 a l lows the Bank to "declare the Loan Ag reement, the Note , 

the Secu rity I nstrument ,  or  a l l  of them , i n  defau lt and exercise any remed ies 

provided under any of them . "  The Bank may a lso ,  "without l iab i l ity , cancel any 

comm itment for permanent fi nanc ing re lati ng to the Property . "  Fai l u re to fu lfi l l  

any  ob l igation i n  t he  loan ag reement constitutes an event of defau lt . 

The re levant contractual ob l igations the Jansens breached are located i n  

sect ions 1 (e) , 3(a) , 4 (c) ,  and  7(c) . Sect ion 1 (e) defi nes the contractor as  "the 

person or entity that wi l l  perform the Work" and specifies that "the name of the 

Contractor is set forth on the COVER PAGE to [the] Loan Ag reement . "  Moceri 

Construction , I nc .  is l isted as the contractor on the cover page .  Sect ion 3(a) 

requ i res the Jansens "have no other ag reements for the Work" other than the 

orig ina l ly ag reed upon contractor. Sect ion 4(c) i nstructs that " [u ]n less Lender 

ag rees i n  writi ng fi rst ,  you [the Jansens] may not change the P lans or 

Construct ion Contract . "  Sect ion 7(c) ,  entit led "Cooperation , "  requ i res the 

Jansens to , "at [the i r] own cost and expense, sign any other instruments or 

documents , and supp ly any i nformation and data that Lender considers 

necessary to accomp l ish the pu rposes of [the] Loan Ag reement . "  Sect ion 7(c) 

1 This requ i rement is i ncl uded i n  the Construction Addend um ,  which is not 
before th is cou rt .  However, neither party d isputes that the loan was to be 
converted . 
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also requ i res the Jansens to "wi l l i ng ly execute an appropriate mod ificat ion to 

[the] Loan Ag reement" " [ i ]f, i n  Lender's op in ion , a mater ia l  mod ificat ion of the 

terms of th [e] Loan Ag reement is requ i red , or  occu rs . "  

Here ,  contrary to  the  Jansens' contentions ,  the underlyi ng facts are 

und isputed and the tria l  cou rt properly decided on summary j udgment that the 

Jansens had defau lted . The Jansens do not d ispute that they parted ways with 

the i r  orig ina l  contractor and d id so without the Bank's approva l .  This was a 

vio lat ion of the i r  ag reement to not make any changes to the p lans or construct ion 

contract without fi rst obta i n i ng the Bank's approval . They also do not d ispute that 

on Apri l 6 ,  2020,  Grant sent the Bank an e-mai l  i nform ing its representatives : 

"We are comp leti ng the project ourse lves persona l ly so there is no new contract 

to g ive you . "  Th is was a vio lat ion of the i r  ag reement to "have no other 

ag reements for the Work" and the i r  ag reement to "s ig n any other instruments or 

documents . . .  that Lender cons ider[ed] necessary to accomp l ish"  construction . 

Though the Jansens cla im they "provided the Bank with a l l  requested 

documents , i nc lud i ng a new budget ,  sched u le ,  and insurance , "  th is assert ion is 

unsupported by the record and does not create an issue of mater ia l  fact . 2 

2 To support th is cla im ,  the Jansens cite genera l ly to the i r  opposit ion to 
Cammock's motion for summary j udgment .  But i n  that opposit ion , they do not 
argue that they provided a l l  necessary documents . I nstead , they who l ly re ly on a 
letter from Grant to the Bank in  which they say proves they "were not i n  defau lt 
because [they] made a l l  payments ,  p lan [ned] to fi n ish the work on t ime, [had] not 
fa i led to comp ly with any ag reement under the loan ag reement and made no 
fa lse statements . "  The letter itself makes no mention of documents provided to 
the Bank .  
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Because the und isputed facts demonstrate the Jansens defau lted , the 

Bank was a l lowed to "exercise any remed ies" and "without l iab i l ity , cance l  any 

comm itment for permanent fi nanc ing re lati ng to the Property . "  Th is c la im for 

breach fa i l s .  3 

5 .  Breach 5 :  Change of Loan Terms 

The Jansens assert that the Bank attempted to coerce them i nto s ig n ing a 

Change i n  Terms Ag reement by overcharg i ng i nterest unt i l  they s ig ned the new 

ag reement. The Bank does not add ress th is argument i n  its response . However, 

because the Jansens do not provide adequate support from the record , we 

conclude that th is breach c la im fa i ls  as wel l .  

To  defeat summary j udgment ,  the nonmoving party must set forth specific 

facts demonstrati ng a genu i ne issue of mater ia l fact . Newton I ns .  Agency & 

Brokerage, I nc .  v. Caledon ian I ns .  Grp. ,  I nc. , 1 1 4 Wn . App .  1 5 1 , 1 57 ,  52 P . 3d 30 

(2002) . "Mere a l legat ions or  concl usory statements of fact unsupported by 

evidence are not sufficient to estab l ish a genu i ne issue of mater ia l  fact . "  Egan v .  

C ity of Seatt le ,  1 4  Wn . App .  2d 594 ,  608 , 47 1 P . 3d 899 (2020) . If the nonmoving 

party "fa i ls  to make a showing sufficient to estab l ish the existence of an element 

essential to [the i r] case , "  then summary j udgment is warranted . Atherton Condo .  

Apartment-Owners Ass 'n  Bd . of D i rs .  v .  B lume Dev. Co . , 1 1 5 Wn .2d 506,  5 1 6 ,  

799  P .2d 250  ( 1 990) . 

3 We note , too ,  that the Bank d id eventua l ly convert the loan i nto a 
permanent loan ,  desp ite the Jansens' defau lt .  

1 3  



No .  83994-2- 1/1 4 

Questions of fact may be determ ined as a matter of law at summary 

j udgment " 'when reasonable m i nds cou ld  reach but one conclus ion . ' " Owen v .  

Bu rl i ngton N .  & Santa Fe R .R .  Co. , 1 53 Wn .2d 780 , 788 ,  1 08 P . 3d 1 220 (2005) 

(quoti ng Hartley v .  State , 1 03 Wn .2d 768, 775 , 698 P .2d 77 ( 1 985) ) .  

The Jansens argue that the Bank started assess i ng i nterest as i f  $935 , 000 

had been advanced when in  fact on ly $629 ,000 had been paid out .  Albeit a b it 

unclear, they seem to argue that they were on ly respons ib le for any funds 

d isbursed before the Bank's a l leged breaches term i nated the i r  contractual  

ob l igat ions-Le . , $629 ,000 .  They fu rther c la im that Grant d iscovered th is 

overcharge and asked that it be corrected , but that the Bank refused . They a lso 

mainta in  that i n  the i r  next loan statement, the Bank "s i lently changed the 

a l locat ion of payments in an apparent attempt to cover up this m istake , by 

red uc ing the January i nterest charges and i ncreas ing the Jansens' payment on 

the pr inc ipa l . "  But none of these assert ions is accompan ied by supporti ng record 

citat ions .  And the Jansens fa i l  to prod uce any documentat ion that the Bank 

ag reed to on ly charge i nterest on the amount of the loan that had been paid up to 

that po int or identify which contract term the Bank breached th rough th is a l leged 

action .  

The  Jansens advanced the same argument before the tria l  cou rt ,  also 

without support ing documentation . At summary j udgment ,  they cla imed the Bank 

had demanded "$3 , 1 1 6 .67 i n  i nterest charges for the month of January 202 1 -

even though it had on ly advanced approximate ly $629 ,000 (and therefore less 

than $3 , 000 in i nterest had actua l ly accrued ) . "  But the Jansens d id not provide 
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the January statement or  any of the i r  correspondence with the bank;  rather , they 

re l ied sole ly on a declaration from Al Jansen in  which he recited the same facts . 

The a l legat ions conta ined i n  Al 's declaration are insufficient to create an issue of 

mater ia l  fact because they lack sufficient deta i l  regard i ng how the Jansens were 

overcharged . Al c la ims the Bank's calcu lat ions were wrong , but he does not 

d ispute that he ag reed to the loan terms or exp la in  why the ca lcu lat ions were 

wrong . Moreover, he does not a l lege that the Bank ag reed to a lter the terms of 

the loan or provide any documentat ion support ing such an assertion .  Even when 

viewing the evidence in  the l i ght most favorab le to the Jansens, Al 's declaration 

fa l ls  short of creat ing an issue of mater ia l  fact . The declaration and the Jansens' 

b riefi ng are insufficient to show that a duty existed or was breached . Th is breach 

c la im fa i l s .  

6 .  Breach 6 :  Section 4(b) 

The Jansens a l lege that the Bank fa i led the essent ia l pu rpose of the 

contract by fa i l i ng to fund the loan ag reement after they defau lted . The Bank 

contends that it d id not need to conti n ue fund ing the loan after the Jansens 

defau lted . We ag ree with the Bank .  

Sect ion 4(b) provides that " Lender wi l l  have no ob l igation to d isburse any 

Loan Proceeds du ring any period of t ime when any defau lt or  Event of Defau lt is 

outstand ing under th [e] Ag reement or  any of the other Loan Documents . "  The 

Bank's decis ion to stop d isburs ing funds was therefore sanctioned under the 

contract and no breach occu rred . 
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7 .  Breach 7 :  Attorney Fees 

Lastly, the Jansens argue that the Bank "wrongfu l ly assessed attorneys' 

fees aga inst the Jansens ,  and attempted to use these attorneys' fees to coerce 

the Jansens i nto s ig n i ng a new ag reement . "  The Bank counters that sect ion 6(b) 

perm its it to assess attorney fees incu rred in exercis ing its rig hts . We ag ree that 

sect ion 6(b) perm its the Bank to recoup  its fees . 

Sect ion 6(b)(vi) requ i res the borrower to "ag ree to promptly pay to Lender 

a l l  attorney's fees , costs , and other expenses paid or  i ncu rred by Lender in  

enforc ing or exercis i ng Lender's Rights and Remed ies under th [e] Loan 

Ag reement . "  

Though the Jansens cla im the Bank's assessment of  " unjustified 

attorneys' fees was in breach of the [ loan ag reement] , "  they do not state wh ich 

provis ion the Bank a l leged ly breached and do not argue with specificity why the 

fees assessed were " unj ustified . "  The Bank had the rig ht to recoup its fees under 

sect ion 6(b) ; its act ions do not constitute a breach . 

Duty of Good Fa ith and Fa i r  Dea l i ng 

The Jansens contend the Bank breached its d uty of good fa ith and fa i r  

dea l i ng  by  fa i l i ng to  "fa ithfu l ly cooperate to  obta in  the pr inc ipal  objective of  the 

[ loan ag reement] . "  They a l lege the Bank "purposefu l ly i nterfered with the 

pu rpose of the [ loan ag reement] . . .  i n  an attempt to protect its l ien pr iority status 

aga inst Moceri [ the orig i na l  contractor] , who had superior l ien rig hts . "  The Bank 

mainta ins that a standalone c la im for breach of good fa ith and fa i r  dea l i ng  does 
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not exist i n  Wash i ngton and that the Jansens' c la im fa i ls as a matter of law. We 

ag ree with the Bank and affi rm the court's d ism issal of th is c la im .  

I n  every contract, there i s  "an  imp l ied d uty of good fa ith and  fa i r  dea l i ng"  

that "ob l igates the parties to cooperate with each other so that each may obta in  

the fu l l  benefit of  performance . "  Badgett , 1 1 6 Wn .2d at  569 . But th is  d uty does 

not impose a "free-floati ng" ob l igat ion of good fa ith on the parties . Rekhter v .  

Dep't of Soc. & Health Servs . , 1 80 Wn .2d 1 02 ,  1 1 2- 1 3 ,  323 P . 3d 1 036 (20 1 4) .  

I nstead , the d uty of good fa ith and fa i r  deal ing arises "on ly i n  connection with 

terms ag reed to by the parties . "  Badgett ,  1 1 6 Wn .2d at 569.  " ' I t requ i res on ly 

that the parties perform i n  good fa ith the ob l igations imposed by the i r  

ag reement . ' " P ierce v .  B i l l  & Me l i nda Gates Foundation , 1 5  Wn . App .  2d  4 1 9 ,  

433 , 475 P . 3d 1 0 1 1  (2020) (quot ing Badgett , 1 1 6 Wn .2d at 569) . Therefore , 

"there cannot be a breach of the duty of good fa ith when a party s imp ly stands on 

its rig hts to requ i re performance of a contract accord ing to its terms . "  Badgett , 

1 1 6 Wn .2d at 570.  Thus ,  here ,  where the Bank d id not breach the contract ,  it d id 

not breach its duty of good fa ith and fa i r  deal ing . 

The Jansens c la im that the present case is analogous to S i lverdale Hote l 

Associates v. Lomas & Nett leton Company. 36 Wn . App .  762 , 677 P .2d 773 

( 1 984) . But i n  S i lverda le ,  the court determ ined that the lender breached specific 

terms of the contract as wel l  as the duty of good fa ith and fa i r  deal ing . 36 Wn . 

App .  at 767 . It is therefore not analogous here .  The Bank d id not v io late its d uty 

of good fa ith and fa i r  dea l i ng  by stand i ng on its rig hts and requ i ring the Jansens 

perform the contract accord ing to its terms .  
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Consumer Protect ion Act 

The Jansens contend that issues of mater ia l  fact exist as to whether the 

Bank vio lated Wash ington 's  Consumer Protect ion Act. We conclude that the 

Jansens fa i l  to show an unfa i r  or  deceptive act under the CPA and affi rm the tria l  

cou rt's d ism issal of th is c la im .  

Wash ington 's Consumer Protect ion Act makes " [u}nfa i r  methods of 

competit ion and unfa i r  or deceptive acts or practices i n  the conduct of any trade 

or commerce" un lawfu l .  RCW 1 9 . 86 . 020 .  To estab l ish a private c la im under the 

CPA, "a p la i ntiff must estab l ish five d isti nct e lements : ( 1 )  unfa i r  or  deceptive act 

or  practice ;  (2) occu rri ng i n  trade or commerce ; (3) pub l ic  i nterest impact ;  

(4) i nj u ry to p la i ntiff i n  h is  or  her bus i ness or property ; [and] (5) causation . "  

Hangman Ridge Tra in i ng Stab les, I nc. v .  Safeco Tit le I ns .  Co. , 1 05 Wn .2d 778 ,  

780 ,  7 1 9 P .2d 531  ( 1 986) . Al l five elements must be estab l ished for a CPA cla im 

to succeed . Keodalah v .  Al lstate I ns .  Co . , 1 94 Wn .2d 339 , 349-50 ,  449 P . 3d 

1 040 (20 1 9) .  The Jansens fa i l  to estab l ish the fi rst : the existence of an unfa i r  or  

deceptive act. 

Whether an act is unfa i r  or deceptive is a q uestion of law. Panag v.  

Farmers I ns .  Co.  of Wash . ,  1 66 Wn .2d 27 ,  47 , 204 P . 3d 885 (2009) . Th is 

e lement can be estab l ished in  one of th ree ways : " ( i )  per se unfa i r  or deceptive 

conduct ,  ( i i )  an act that has the capacity to dece ive a substant ia l  portion of the 

pub l ic ,  or  ( i i i ) an unfa i r  or  deceptive act or  practice not regu lated by statute but i n  

v io lat ion of the pub l ic  i nterest . "  State v .  Mandatory Poster Agency, I nc . , 1 99 Wn . 

App .  506 , 5 1 8 , 398 P . 3d 1 27 1  (20 1 7) (footnotes om itted) .  A p la i ntiff does not 
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need to show i ntent to dece ive , on ly that the act " ' had the capacity to dece ive a 

substant ia l  port ion of the pub l i c . ' " State v. Comcast Cable Commc'ns .  Mgmt. , 

LLC , 1 6  Wn . App .  2d 664 , 693 ,  482 P . 3d 925 (202 1 )  (quoti ng Panag ,  1 66 Wn .2d 

at 47) . " ' [W]hether a deceptive act has the capacity to dece ive a substant ia l 

port ion of the pub l ic  is a question of fact . '  " Mandatory Poster Agency ,  1 99 Wn . 

App .  at 52 1 (quoti ng Behnke v. Ah rens ,  1 72 Wn . App .  28 1 , 292 , 294 P . 3d 729 

(20 1 2)) . 

Here ,  the Jansens' conclusory statements are i nadequate to estab l ish the 

Bank acted deceptively. The Jansens a l lege the Bank's conduct was "man ifestly 

unfa i r  and deceptive" as evidenced by the Bank's fa i l u re to "ensu re that the 

fundamenta l  safeguards were fo l lowed by the contractor, " "d isbu rse the loan 

funds pu rsuant to the contract , "  and "convert the loan to a permanent loan . "  

They also assert that the Bank  "misrepresented that the Jansens were i n  breach 

of the contract . "  But as ide from these b lanket assertions ,  the Jansens provide no 

specificity about how they were dece ived or how the Bank's actions had the 

capacity to dece ive a substant ia l  port ion of the pub l ic .  And , as d iscussed above , 

the act ions the Jansens dub  deceptive are a l l  perm iss ib le under the contract .  

In the a lternative , the Jansens mainta in  that the "capacity to dece ive a 

substant ia l  port ion of the pub l ic" i nqu i ry is a q uestion of fact precl ud ing summary 

j udgment .  But for that to hold true ,  the Jansens needed to have a l leged facts 

sufficient to create a question of fact. They d id not. Specu lative or concl usory 

a l legations do not create a mater ia l  issue of fact; the Jansens fa i led to carry the i r  

bu rden on summary j udgment. E lcon Const . , I nc .  v .  E .  Wash . Un iv . , 1 74 Wn .2d 
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1 57 ,  1 69 ,  273 P . 3d 965 (20 1 2) ("Conclusory statements and specu lation wi l l  not 

precl ude a g rant of summary j udgment . " ) .  We affi rm the court's d ism issal of the 

CPA claim for fa i l u re to meet th is fi rst element . 

Attorney Fees at Tria l  Cou rt 

Although the Jansens do not ass ign error to the court's award of fees to 

the Bank ,  they contend the award shou ld be reversed . The Jansens ma inta i n  

that i f  they preva i l  on appea l ,  the Bank's award of fees shou ld be  reversed . But 

because the Bank preva i ls  on appeal , we affi rm the fee award . 

Attorney Fees on Appeal 

Both the Jansens and the Bank request fees on appea l .  The Bank 

requests fees per the terms of the contract and RCW 4 . 84 . 330 . U nder 

RCW 4 . 84 . 330 ,  a un i latera l fee provis ion i n  a contract is read b i latera l ly to perm it 

the preva i l i ng  party in any contract act ion to recoup its attorney fees and costs . 

Thus ,  as the preva i l i ng party on appea l ,  the Bank is entit led to fees. 

The Jansens c la im they are entit led to attorneys' fees and costs pu rsuant 

to RCW chapter 39 .08 ,  RCW chapter 60 .28 ,  and Olympic Steamsh ip Company, 

I nc .  v .  Centenn ia l  I nsurance Company. 1 1 7 Wn .2d 37 ,  8 1 1 P .2d 673 ( 1 99 1 ) .  

None of these sources of authority supports the i r  c la im to fees . RCW 

60 .28 . 030 concerns l ien foreclosures and provides that in "any act ion brought to 

enforce the l ien , the c la imant ,  if he or she preva i ls ,  is entit led to recover . . .  

attorney fees i n  such sum as the court fi nds reasonable . "  Because the Jansens 

do not a l lege that any k ind of l ien is i nvolved here ,  RCW 60 .28 . 030 is 

inapp l icab le .  RCW 39 .08 .030 app l ies to pub l ic  contracts and a l lows a party , i n  
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an act ion on bond , to recover attorney fees .  Here ,  the Jansens are not a pub l ic  

party and cannot recover fees under th is chapter. Lastly, in O lympic Steamship ,  

ou r  state Supreme Cou rt held that an " i nsured who is compel led to assume the 

bu rden of lega l  act ion to obta in  the benefit of its i nsurance contract is entit led to 

attorney fees . "  1 1 7 Wn .2d at 54 . The Jansens are not an insured party i n  the 

present case and do not cogently exp la in  why Olympic Steamsh ip's fee ru le 

app l ies to them . 

Because the Jansens do not demonstrate entit lement to fees , and 

because the Bank does , we deny the i r  request. 

Affi rm . 

WE CONCUR:  
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